Exemption or Inclusion:  Who Should Register in the College?
CASC Perspectives – Marvin Shank, December 2013

Among CASC members in 2013 much has been discussed and written about who should be in the College of Registered Psychotherapy of Ontario (CRPO) and what spiritual care is regulated or exempt from regulation.  Questions in this regard focus on the meaning of psychotherapy and counselling in the legislation, with their construction of inclusion and exemption, and call attention to our scopes of professional practice.  We acknowledge with gratitude the enormous contribution of Bob Bond over the years to support our understanding and engagement of issues during college evolution. We affirm the extensive work, both completed and continuing, to compare and contrast CASC standards with those of the Ontario College regarding competencies, education, and professional practice.  I have written and spoken elsewhere about grandparenting.  In these paragraphs, my purpose is to summarize the history of the construction of exemption from regulation in the legislation. 
We remind ourselves that the College regulates psychotherapy as defined in law and not the various traditions of psychotherapy that give excellence to the professionals who will populate this College.  As CASC members relate to this interprofessional College, we must uphold our distinct identity with CASC professional standards of education, certification, professional practice, competencies, scope of practice and ethics.  This is essential for professional of any tradition.  

We are grateful for the extensive work of Joyce Rowlands as registrar for the CRPO and for her attention to questions of CASC members.  She wrote a letter dated October 23, 2013 to CASC Ontario, some of the content of which is also on the CRPO web page.  She stated that not all chaplains, pastoral counsellors, and other spiritual care providers would be required to register with the new College, though professionals in these categories may apply for registration if they qualify.  She points to exemptions from regulation provided in the Regulated Health Professions Act (RHPA) 1991.  Subsection 29 (1) (c) of the RHPA gives exception from regulation “treating a person by prayer or spiritual means in accordance with the tenets of the religion of the person giving the treatment.”  She affirms this exception as supporting separation of church and state.  Subsection 29 (2) provides exception from regulation for “counselling about emotional, social, educational or spiritual matters as long as it is not a communication that a health profession Act authorizes members to make”.  She said this provision can be seen as extending exception to chaplains and spiritual care providers working in multi-faith settings.  We need to think critically about these exceptions that were part of the 1991 RHPA.
Construction of a Distinction:  Counselling versus Psychotherapy
The 1991 RHPA required future review and revision.  In 2001-2002, the Health Professions Regulatory Advisory Council (HPRAC) initiated revision so as to include previously unregulated health professions.  During that time some associations of unregulated health care professionals formed the Coalition of Mental Health Professionals (the Coalition) so as to participate collectively in consultations with the Ministry of Health regarding regulation.  It was 2005 when HPRAC engaged many non-regulated mental health care practitioners including participants in the Coalition.  In April 2006 HPRAC published a report entitled New Directions, providing a basis for the government to craft and table legislation in October 2006.  In chapter 7 of New Directions, entitled “Regulation of Psychotherapy,” HPRAC gave guidance on how to regulate psychotherapy and psychotherapists under RHPA.  The term psychotherapy was to be defined broadly and was to be distinguished from “counselling,” which was not to be regulated.  HPRAC stated, “The practice of psychotherapy is distinct, both from counselling, where the focus is on the provision of information, advice giving, encouragement and instruction, and spiritual counselling, which is counselling related to religion or faith based beliefs.”  
After New Directions was published in April 2006, members of the Coalition wrestled with responses, even drawing on legal council.  In their June 30, 2006 response they said the proposed distinction between psychotherapy and counselling was arbitrary.  As professional counsellors, they were concerned that the broad definition of psychotherapy would encompass their work which some would have seen as therapeutic counselling rather than psychotherapy.  However, when legislation was tabled in October 2006 (as Bill 171, Schedule R) and passed into law in June 2007 as the Psychotherapy Act 2007, “psychotherapy” became a controlled act with a broad definition.  Unregulated “counselling” was relegated to a meaning in keeping with the 2006 HPRAC understanding.  Therapeutic counselling would be seen as psychotherapy and not as counselling.  Using this distinction between counselling and psychotherapy, members of CASC would have to locate their therapeutic work within “psychotherapy” or limit their work to “provision of information, advice giving, encouragement and instruction and . . . counselling related to religion or faith based belief.”  Many CASC members, like other therapeutic counsellors, were being pushed by the legislation to locate their work within “psychotherapy”.     
Exception of Counselling from Regulation
Joyce Rowlands states clearly that the Transitional Council (TC) does not accept the notion that all chaplains or spiritual counsellors working in multi-faith health care contexts should be regulated. The terms chaplain, spiritual counsellor, and pastoral counsellor are used in various ways in the Ontario public domain.  We need to avoid confusing general, undifferentiated use of these terms with our CASC domain where these terms have rich meaning supported by standards for training, certification, professional practice, competencies, and ethics.  Rich traditions of psychotherapy are not represented by the new College but by the professional associations that guide the professional identities of College members.  While affirming the position of Joyce and the TC, CASC members must examine her use of terms as well as a College perspective of exception from regulation before extending that exception to a CASC understanding of professional identity and practice. 
HPRAC interpreted “counselling” as distinct from psychotherapy to make clear the 29 (2) exception of “counselling” from regulation.  Joyce Rowlands’ use of this exception as basis for chaplains and pastoral counsellors not being required to enter the College, places these professions into the HPRAC and RHPA understanding of “counselling”.  The “counselling” interpretation of these professions is hardly consistent with a CASC understanding.  Using HPRAC and TC perspectives of these professions to justify CASC professional practice exemption from regulation, puts CASC perspectives at risk.  If the legislation’s concept of “counselling” is not consistent with typical CASC scopes of practice, the exemption does not apply to CASC members. In applying the “counselling” exemption to our work we diminish CASC identity and practice.

Our analysis must go further.  Subsection 29 (2) of the 1991 RHPA provides “exception” from regulation “counselling about . . . spiritual matters”.  There follows a conditional phrase “as long as it is not a communication that a health profession Act authorizes members to make”. The Psychotherapy Act 2007 is an amendment to the 1991 RHPA and adds psychotherapy to the list of controlled acts.  The 2007 amendment informs the 1991 exception, so that what follows after the conditional phrase “as long as”, must now include the new controlled act of psychotherapy as defined in the legislation.    Rather than applying the exception in a general way, we need to ask if our counselling involves the controlled act.   To answer that, we need to turn to our professional identity in CASC and reflect on our professional practice.  

Spiritual Care as Psychotherapy

Many of us in CASC have been asking whether spiritual care chaplains and pastoral counsellors in the CASC tradition provide psychotherapy in the definition of the 2007 legislation:

to treat, by means of psychotherapy technique delivered through a therapeutic relationship, an individual’s serious disorder of thought, cognition, mood, emotional regulation, perception or memory that may seriously impair the individual’s judgement, insight, behaviour, communication or social functioning

The term “serious disorder” has stimulated discussion.  In March 2007 the Coalition, using legal council, developed a ten page analysis of “serious disorder”, focusing on case law in Ontario regarding the terms serious disorder and serious impairment. They found that a serious disorder is something that impairs functioning for engaging in the daily activities of life (work, school, and relationship).  (See pages 7-10.)  Its broad meaning includes more that major mental illness.  As discussed above, HPRAC gave the term psychotherapy a broad meaning and limited the exception for “counselling” to something that that could hardly include therapeutic counselling.  Therapeutic counselling moved from “counselling” to “psychotherapy”. 

Tom O’Connor provides extensive analysis of spiritual care and pastoral counselling as psychotherapy.  Tom’s work flows from many years of clinical practice, academic teaching and research, and as Teaching Supervisor in both the CPE and PCE streams.  In his lecture on November 6 at the AGM of the Ontario Central and Northwest Region he made clear that did not speak for the College in this matter but from a perspective of professional education and practice.  Prior to regulations in Ontario he would have said that he did not do psychotherapy. In context of Ontario legislation, he has become very clear that what he does and teaches is psychotherapy. His lecture on spiritual care as psychotherapy included historical perspectives, references to researchers, extensive bibliography, and clear argument for us to see ourselves as psychotherapists.  
Regarding regulation, Kelvin Mutter (pastoral counsellor and educator) has reflected (Nov. 5, 2013) on two overlapping kinds of counselling.  He labelled exempted counselling as the practice of a ministry generalist, in contrast to that of the ministry specialist whose counselling includes psychotherapy.  He suggested that a significant overlap between these two scopes of practice should not be overlooked when promoting a distinction between them.  Kelvin provided historical and professional practice perspectives to support this distinction.  Such discussions help to clarify understanding of scopes of practice within a CASC tradition. What ever our preferred meaning for the terms counselling and psychotherapy, discussion of these terms in the Ontario context must now include the Psychotherapy Act 2007 and the strong distinction made between them by HPRAC, which informed the 1991 RHPA legislation about exception from regulation.  A CASC scope of practice, as nurtured in CPE and PCE, seems more in keeping with “psychotherapy” than “counselling” in this legislative context. 
We appreciate and affirm the statement of Joyce Rowlands and the TC: 

The Transitional Council does not accept the notion that all chaplains or spiritual counsellors working in health care settings must be regulated, even though such spiritual care providers may operate in multi-faith settings. This will depend on their particular roles, their training and, possibly, the expectations of their employers. That said, the new College will be registering practitioners from faith-based or spiritual care backgrounds (and other varied training backgrounds) who meet registration requirements, via either ‘grandparenting’ or the regular route.

When considering this statement with its professional designations and extension of exception from regulation, and when considering psychotherapy as identified in the legislation, CASC members should stand in CASC identity and professional orientation.  Individual CASC members must discern their own relationships with the College. We appreciate Joyce’s stating that the College will be registering spiritual care practitioners who qualify.  It is abundantly clear that many CASC members will easily meet registration requirements for grandparenting.  In the future, achievement of Specialist certification will mostly fulfill qualification by the regular route.  Our CASC Ontario Educational Standards Committee continues to study and respond to this matter.
Conclusion 
The Psychotherapy Act 2007 compels therapeutic counsellors within CASC and those in many other traditions to discern if their practice fits into the narrow understanding of “counselling” which is exempt from regulation or if it fits into the broad understanding of psychotherapy which is being regulated within RHPA.  It compels professionals to participate in an interprofessional college and to do so with great commitment to their distinct professional traditions.  To understand what is exempt from regulation and who should register in the College requires examining the legislation about the meaning of psychotherapy, of counselling, and of exceptions from regulation, as well as honouring our CASC perspectives on professional practice.  CASC members must hold both perspectives when discerning relationship with the College.  CASC members in Ontario, like therapeutic counsellors of many traditions, seem to face a legal requirement to be part of this College and the system of regulated health professions.
Question about RMHT
As of the time of this writing, there is still an unanswered question about the professional practice of those who touch on the controlled act of psychotherapy but whose primary work is separate from it.  In November 2012 the Ministry of Health told the TC that the draft of the registration regulation for Registered Mental Health Therapists (RMHT) was unacceptable.  Joyce Rowlands referred to this when she wrote in her October 23, 2013 letter:

Late last year the Ministry of Health and Long-Term Care (MOHLTC) advised the transitional Council (TC) that the new College should focus on regulating “the profession of psychotherapy”, and that those with primary training in related fields such as addiction counselling, child & youth services and pastoral counselling, among others, would not become members of the new College unless they have acquired additional education and training which would qualify them as psychotherapists.

The November 2012 letter from the MOHLTC made a clear link between the non-availability of the RMHT category and the need to avoid terminating the work of people who touch on the controlled act but whose primary work is different from it.  The MOHLTC promised a provision by which the practice of these non registered professionals could be continued rather than prevented by regulation. That provision has yet to be articulated.  My guess is that those in this situation will be limited to working only in a multidisciplinary team and only where the psychotherapy they provide is directly supervised by a Registered Psychotherapist.  CASC members who were planning to pursue the RMHT registration and who strongly believe they rarely do psychotherapy might find in this unanswered question some support for the possibility of not being required to join the College.  We shall see how this evolves.
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